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BEFORE THE STATE BOARD OF EQUALI ZATI ON
OF THE STATE OF CALI FORNI A

In the Matter of the Appeals of) ,
Nos. 84A-1145 and

ANDREW F. AND CPAL M HOUSE AND) 84A-1146-GO
KENNETH G AND
MARJORI E L. HOUSER

For ellants: Janes L. Ga
AP Aut hori zed R}lepresentative

For Respondent: Lorrie K. |nagaki
Counsel

OPI NI ON

These appeals are made pursuant to section
1859_31/ of the Revenue and Taxation Code fromthe
action of the Franchise Tax Board on the protest of
Andrew F. and Opal M House against a proposed assess-
ment of additional personal income tax and penalty in the
total anount of $403.57 for the year 1981 and on the
protest of Kenneth G and Marjorie L. Houser agai'nst a
E)roposed assessnent of additional personal inconme tax in
he amount of $723.31 for the year 1981.

17 omess otnerw se specified, all section references

are to sections of the Revenue and Taxation Code as in
effect for the year in issue.
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Appeal s of Andrew F. and Opal M House
and Kenneth G _and MVArjori € L. Houser

The primary issue raised by these appeals is
whether and to what extent gain realized in a tax-deferred
exchange within the meaning of section 18081 nust be
recognized. As framed by the parties, the resolution of
this issue, in turn, depends on whether appellants 2
received nore "boot" than they gave up in the exchange.—/
Because of the identity of facts, issues, and |ega
principles involved in each case, the two appeals are
consol 1 dated for purposes of this opinion.

~Section 180813/ provides, in part, that
"{n]Jo gain or |oss shall be recognized If property held

for . . . investment . . . is exchanged solely for prop-
ertr of alike kind. . . . Notwthstanding the word
"solely" in section 18081, section 18081 may apply if at

| east sone groperty neeting all the requirenents of
section 18081 is transferred in exchange for at |east
sone other qualified property. In addition, that section
may apply when nonqualified pr%Perty or "boot" is also
transferred and/or received. (Rev. & Tax. Code, § 18081,
subd. .(b).) Gain realized in such an exchange i s recog-

- nized, but not in excess of the.lesser of the gain

realized on _the exchange or the anount of the Dboot
received. Boot is defrned as the amount of npney and
fair market value of property other than noney received.
(Rev. & Tax. Code, § 18081, "subd. (b%,)_The amount of
boot received by a taxpayer in an otherw se qualifying
exchange is considered to be reduced by the anount  of
boot given by the taxpayer to the other party. (See
Treas. Reg. § 1.1031, subd. (d4)-2, exanples Xl) and

(2).)

For this purpose, the anmount of any liability
of a taxpayer assumed by the other party to the exchange
or subject to which the other part% acquired the tax-
payer's property is considered to be noney received b
the taxpayer in the amount of such debt decrease. (Rev.
& Tax. Code, s 18081, subd. (d).) On the other hand, the
amount of any liability of the other party assumed by the
taxpayer, or subject to which the taxpayer acquired the

2/ AppelTants Andrew F. and Opal M House have nmade no
aﬁguments with respect to the penalty assessed agai nst
t hem

3/ Section 18081 is substantially simlar to Internal
Revenue Code section 1031.
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Appeals of Andrew F. and_ Opal M__House
an%l Kennei h _G. and Marjorie L. Houser

other party's property is considered to be noney paid by
the taxpayer in the anmount of such debt increase. (See
Treas. Reg. § 1.1031, subd. (d)-2, exanB!e_(2)'for exanpl e
of the netting procedures involving liabilities.)

In the instant appeals, the parties agree that
t he exchange of the properties described below qualifies
as a tax-deferred exchange within the meaning of section
18081. The disagreenment, as framed by the parties, _
however, arises W th respect to inclusion or exclusion in
the netting procedure of a $90,000 note purportedly
created upon appellants' tenporary acquisSition of a mini-
storage property subsequently exchanged in the qualifying
exchange.

The record indicates that on August 14, 1981,
appel lants acquired a mni-storage property from David
and Jani ce Hayes (hereinafter *Hayes®) for a _total con-
sideration of $109,022.96. (Resp. Ex. A.) The closing
statement for that transaction indicated that appellants
assumed an existing |loan of $19,022.96 and gave the Hayes
$90, 000 denoted in the statement as "deposit or earnest
money" for the property. That sane closing statenent
i ndicated that no new 1oan was executed with respect to
t he nlnl-stora%e property. (Resp. Ex. A category 202.)
Eowever, the statement indicated that proceeds tromthe
"earnest noney" were used to pay off a nmortgage on the
property the principal balance of which was $87, 000.
(Resp. Ex. A, category 504.)

On August 24, 1981, appellants exchanged the
newy acquired mni-storage property along wth other
ELopertles which they owned for a property known as the

gg Ranch which the Hayes owned. (Resp. Ex. B.) On
their personal incone tax returns for the year at issue,
apPeIIants reported the subject exchange as a tax-
deferred "like-kind" exchange within the neaning of sec-
tion 18081. In arriving at the amount of the lrabilities
assuned by them for netting purposes, aggellants I ncl uded
$90, 000 whi ch they aIIe%e represents a $90,000 note for
money advanced froma third party created upon their
acquisition of the mni-storage property. n their
July 30, 1984, protest letter, appellants allege that the
Bayes required that the mni-storage [property] be pur-
chased and subsequently exchanged Tor [thelr{ property.
As part of the agreenent, the nortgage [created upon that
acquisition] was to stay in appellants' nanes and "becone
part of the liability of exchanging into the new prop-
erty." .Inclusion Of the note as a "liability assumed" by
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Aggeals of Andrew F. and Opal M House
an enne G and Marjorie L. Bouser

appel lants in the netting conputation resulted in boot

gl ven exceeding boot received and, thus, in no galn bei ng
recogni zed to appel |ants wth respect to the subj ect
exchange. Upon audit, however, respondent eterntne

that the subject $90,000 note shoul d not be conS|dered a
liability assumed for purpose of conputln? galn rontt e
exchange ceee” (Resp. Br. 2, lon of the
$90, 000 from t he netting conputatlon resulted in the
instant proposed assessients.

As framed by the parties, the primry issue
woul d be whether or not the sub ect $90,000 note was the
liability of the Haye eIIants assuned in the
exchange. |nd|cated above he cl osing statenent of
the August 14 1981, transaction |nd|cates that no such
new nortgage was created involving the mni-storage prop-
erty. Accordingl as thus frane gpellanﬁs woul d be
unsuccessful in t ese appeal s. oser review
of the underlying reaI| |es |nd|cates another result.

This review i S easiest to explain by review ng the conpu-
tations submtted by appellants. (Resp. EX. ¢C.)

As indicated above, in a tax-deferred exchange
I nvol vi ng boot gmnis reco?nlzed but not in excess of
the lesser of the gain realized inthe exchange or the
amount of the boot rece|ved Thus, the focus of appel-
| ants' conputations was to determ ne whi ch i tem was
| ess--gain realized orboot recejved. Respondent's
Exhi bit C, reproduced, in part, below shows that appel -
lants' conputations indicated that due to the mort gages
of $196,531 purportedly assumed by appellants, boof” was
less than zero so that no gain was to be recogni zed.
Respondent's Exhibit C in’relevant part, is as follows:

REALIZED GAI N
Fair Market Val ue of Property

Received $300, 000
Cash Recei ved -0-
Pair Market Val ue of Boot
Nb(flher gman Cash) Eecelved -Q-
rtgage Bal ance on Proper
co%v% ed , p_ y 151,5324/
Tot al nsi deration Received $451, 532

4/ TIi S figure includes the $19,022.92 nortgage on the
the mni-storage property that was conveyed back to

the Keyes. .
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ngeals of Andrew F.-and Opal M. House
an enne an rforre L. Houser

LESS:

Adj usted Basis of Property
Conveyed

Cash Gven

Adj usted Basi s of Boot
(& her Than Cash) Conveyed

Mort gage Assuned on Property
Recel ved

Exchan%% Expenses _

Tot al nsi deration G ven

Gain Realized on Exchange
(line 8 less line 14)

RECOGNI ZED GAIN
CASH AND BOOT:

Cash and Boot (other Than Cash)
Recei ved

Cash and Boot (octher Than Cash)
Conveyed

Bxchange EXxpenses

Net Cash and Boot (other Than'
Cash) Received

MORTGAGE RELI EF:

Mort gage on Property Conveyed
Mort gage Assumed on Property
Recel ved _
Net Mortgage Relief
Gai n Recogni zed
(line 20 less line 21)

$225,937
11, 214

—0-

196, 531
10, 794

$151, 532
196, 531

$444, 476

$ -0-

$ -0-

$7, 056

$ -0-

The nortgages assumed noted as $196,531 in that

exhi bit consisted of
1981, transaction of $106, 5

nortgage. As indicated above,

rnortgages assumed i n the August 24,
1" and the subject $90, 000
the respondent correctl

deternined that the $90,000 nortgage was not a liabili

of Hayes which appel | ants assune

concl usi on woul d change the fi

zero. (Resp. Bx.

respondent made a simlar adjustnent

respondent's Exhibit C
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Appeal s of Andrew p. and Qpal M House
and Kenneth G and Marjori e L. Houser

realized was $97,5162/ rather than $7,516 as origi-
nal |y computed by azgfllants. ~Accepting all of appel-

|l ants' other figures®’ and nmeking these two adjust-
ments resulted in the instant assessnment reflecting boot
received to be the lesser figure of $45,001 which was
added to appellants' inconmes. (Resp. Ex. D.)

W have no quarrel with these two adjustments,
as such. However, the record before us requires that one
further adjustment tothe conputation be made. Cearly,

t he August 14, 1981, transaction and the August 24, 1981,
exchange were part of the same transaction. = In the first
transaction by appellants, appellants advanced $90,000 in
cash to acquire the mni-storage property. Thereafter
this same mni-storage was transferred back to the Hayes.
Aﬂparently, tne Hayes needed to clear up the financing of
the mni-storage property and appellants advanced thera
the money to do se. Accordingly, the two transfers
appear to be contractuallg i nterdependent.  (Brauer_ v.
Conmi ssioner, 74 T.C 1134 (1980).) Moreover, it has
pbeen held That a transaction will qualify asatax-
deferred exchange if the taxpayer's transfer and receipt
of property "were interdependent parts of an overall
plan, the result of which wasanexchange of |ike kind
properties." (Biggs V. Conmm ssioner, 69 r.c. 905, 914
(1978).) Respondeni, however, woul d argue that in the
August 14 transfer, appellants received the mni-storage
property from the Hayes and the Hayes received only cash
so that” the August 14 transfer was a sale of the mini-
storage property for cash. (Resp. Br. at 6.) Appellants

€/ n respondent's reconputation of the transaction,
boot received is the |esser figure and therefore the
figure upon which the assessnents are based. (Resp. Ex.
D.)

6/ |t appears that appellants nay have nade a clerical
m stake In transegslng the adjusted basis for line nine
of respondent's hibirt C as $225, 937 rather than

$225,237. In its con?utation of gain realized, respon-
dent used the $225,237 figure rather than the $225, 937
figure which appellants had used. In addition, respon-

dent used a figure of $10,974 for exchange expenses
reflected in line 13 of its Exhibit C rather than $10, 794
as appel l ants had done in this conputation, These are

mi nor di screpanci es which may be resolved |ater.
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Appeal s of Andrew F. and Opal M House
and Kenneth G ana Marjorie L. Houser

woul d argue that the various transfers fit within the
framework of section 18081.

| n deciding such questions, the courts have
| ooked to the substance of the transaction. (See Brauer
v. Commissioner, supra, 74 T.C. at 1144.) In the Instant
case, the two fransactions were no different than if the
mni-storage property had not been transferred at all and
appel l ants had instead added $90,000 to the August 24
exchange with the Hayes then clearing up the financing on
the mni-storage property thenselves. |ndeed, W thout
the understanding that the mni-storage would inmrediately
be returned to the Hayes, it is unlikely that it would
have been transferred to appellants at all. Cearly, the
August 14 transaction was an "interdependent part" of the
*overall plan' to exchange |ike-kind properties. Accord-
ingly, we find that the two transactions were part of one
nontaxabl e exchange and that appellants, in fact, advanced
$90, 000 to the exchange which requires a further adjust-
ment. _ (See also discussion in Smth v. Conmm ssioner, 537
P.2d 972 (8th CGr. 1976).) The adjustment required woul d
be adding to line ten of respondent's Exhibit C $90, 000
for this extra cash advanced by appellants. This
increases that line from $11,214 to $101, 214 and results
Inthe figure for gain realized, u5|qg respondent’s
figures, being $7,516 rather than $97,576 as initially,
conputed by respondent. Since, as indicated above, gain
recognized in this transaction nust be the lesser of gain
real1zed (here $7,576) and boot received (here §$45,001),
our further adjustment requires the assessment be nodified
to reflect that the gain realized ($7,576) is the |esser
figure limting gain recognized.

o ~Accordingly, respondent's determ nation nust be
modi fied in accordance with this conclusion.
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Appeal s of Andrew F. and Opal M House
and Kenneth G and Marjorie L. Houser

ORDER

Pursuant to the views expressed in the opinion
of the board on file in this proceeding, and good cause
appearing therefor,

| T IS HEREBY ORDERED, ADJUDGED AND DECREED
pursuant to section 18595 of the Revenue and Taxation
Code, that the action of the Franchise Tax Board on the
protest of Andrew r.and Opal M House against a proposed
assessnment of additional Bersonal I ncome tax and penalty
in the total anount of $403.57 for the year 1981 and on
the protest of Kenneth G and Mjorie Houser agai nst a
proposed assessnment of additional personal incone tax in
the amount of $723.31 for the year 1981, be nodified in
accordance with this opinion.

Done at Sacramento, California, this 9th day
of April , 1986, by the State Board of Equalization,

'with Board Members M. Nevins, M. cCollis, M. Bennett and
Mr.Har vey present.

Richard Nevins , Chai rman
Conway H. collis ,  Member
Wlliam mBennett , Menber
Wl ter Harvey* ,  Menber

, Menber

*For Kenneth Cory, per Governnent Code section 7.9
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BEFORE THE STATE BOARD OF EQUALI ZATI ON
OF TBE STATE OF CALIPORNIA

In the Matter of the eal s of
App )) Nos. 84a-1145 and

ANDREW F. AND OPAL M. HOUSE AND) 84A-1146-GO
KENNETH G AND )
MARJORI E L. BOUSER )

ORDER DENYI NG _PETI TI ON FOR REHEARI NG AND
MODI FYI NG CPINION TO CORRECT
COMPUTATI ONAL ~ ERRORS

In our original determnation of this matter on
April 9, 1986, we nodified the action of the Franchise
Tax Board concerning the conputation of gain recognized
in a like-kind exchange. In its petition for reheéaring
filed April 28, 1986,  respondent argues, first, that our
determ nation IS erroneous in treating the August 14,
1981, transaction and the August 24, 1981, exchange as
part ofthe same transaction; and, second, if not
erroneous, our conputations are not in accordance wth
that determ nation.
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Appeal s of Andrew F. and Opal M. Rouse and
Kenneth G. and Marjorie L. Bouser -2-

_ Wth respect to the first argument, thereis no
basis to contradict ourinitial holding. The two trans-
actions were clearly part of the sane plan. (Opinion at
7.) However, to effect that adjustment, the conputations
must treat the n1n|-storage_propert¥ as not having been
transferred at all. Accordingly, fhe conputations nust
be further nodified to exclude the $19,022.92 |iability
on the n1n|-stor%9e pr%Perty and the $109,023.00 reflect-
ing appellants' adjusted basis in the mni-storage in the
property conveyed category. As a result, respondent is
correct with respect to the conputational errors in our
opinion.. Therefore, although respondent's petition must
be deni ed, the text of our opinion of April 9, 1986, must
be nodified.

o Accordingly, it is hereby ordered that the
petition be and the same isherebK denied and that our
order of April 9, 1986, be and the sane is hereby
affirmed. Good cause appearing therefor, it is also
hereby ordered that the text of our opinion of April 9,
1986, beginning on page seven of the original opinion
commencing Wi th the words "The adj ustnent required woul d
be adding," be and the same is hereby deleted and the
followng is hereby substituted:

The adjustnment required would be to add
$90,000 to line ten of respondent's Exhibit C
for the extra cash advanced by appellants, to
delete the $19,022.92 reflecting the nDrt%age
on the mni-storage fromlines seven and 20
and to delete $109,023.00 reflecting the basis
of the mni-storage fromline nine as

fol |l ows:

REALIZED GAIN

4. Pair Mrket Value of
Property Received $300CPOO

5. Cash Received
6. Fair Market value Of

Root (O her Than Cash)

Recei ved -0-
7. Mrtgage Bal ance on

+ Property Conveyed 132,509

a. Total Consideration

Recei ved $432,509
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{. " Appeal s of Andrew F. and Opal M. House and

Kenneth G. and Marjorie L. Eouser -3-
LESS:
9. Adjusted Basis of
Property Conveyed 116,914
10. Cash Gven 101, 214

11. Adjusted Basis of Boot
(Ot her Than cash)

Conveyed -0-
12. Mrtgage Assumed on
E)I?r ﬁper ty E)I(?ecel ved 138'?39i
13. change Expenses ,
14. Total Consideration
G ven 335,453

15. Gain Realized on
Exchange (line 8 less
i ne 14) $97, 056
The gai n recognized woul d be cal cul ated as foll ows:
@ RECOGN| ZED_GAI N
CAsE AND BOOT:

16. Cash and Boot (O her

Than Cash) Received $ -0-
17. Cash and Boot (O her
Elhﬁn Cash) Conveyed 1(3(1) %ﬁ,
.18, change enses ,
19. Net Ca%h anpd Boot (OQther
Than Cash) Received $ -0-
(I'ine 16 less |ines
17 and 18)

MORTGAGE RELI EF:
20. Mortgage on Property

Conveyed 132,509

21. Mortgage Assuned on
Property Received 106, 531

22.  Net rt%a e Relief 25,978
(line 20 Tess line 21)

23. @in Recognized
(line 19 plus line 22) $25, 978

_ Based upon the above cal culations, the |esser
figure for recognition purposes, which is the |esser
of the gainrealized or the boot received, is the
net mortgage relief of $25,978;. This, then, is the
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Appeal s of Andrew P. and OQpal M House and
Kenneth G and Marjorie L. Houser -4-

amount of gain that mustberecognized in this
exchange. Respondent's determ nation nmust be so
modi fied in accordance with this conclusion

Done at Sacramento, California, this 7th day
O April . 1287, by the State Board of Equalization,

with Board Members M. Collis, M. Dronenburg, M. Carpenter
and Ms. Baker present.

Conway H Collis , Chai rman
Ernest J. Dronenburg, Jr. ,  Menber
Paul Carpenter , Member
Anne Baker* , Member

» Member

*for Gray Davis, per Government Code section 7.9
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